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MEMORANDUM

Newconer, S.J. February , 2001

l. BACKGROUND

This is a reverse enpl oynent discrimnation case under
Title VI1 of the Cvil R ghts Act of 1964. Plaintiff Robert Tait
(“Tait”), a Caucasian, was fornerly enployed by defendant GVAC
Mortgage Corp. (“GVACM ). GVACMis a Pennsylvania corporation
involved in the nortgage servicing industry.

In [ ate August 1999, defendant term nated Tait and
three other nmenbers of his departnent. Plaintiff alleges that he
and his co-worker, Darren Lopes (“Lopes”), an African Anmerican
mal e, perfornmed the sane job, yet M. Lopes retained his job when
defendant term nated plaintiff.

On January 15, 1996, defendant hired plaintiff to work
as a loan officer. Then, on February 10, 1997, defendant noved
plaintiff to a new position within GVACM Real Estate Mnager.
H's salary for both of these positions was $47,000 per year. On
Cctober 1, 1997, plaintiff received a salary increase to $52, 000
per year, and his title changed to Director, Corporate Rea
Estate. Then, and on February 1, 1998, he received anot her
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salary increase to $56,000. Later that nmonth, on February 20,
1998, plaintiff received a $5200 di scretionary bonus.

On July 31, 1998 defendant recruited plaintiff for the
position of National Account Executive in the Affinity Services
Departnent, a position which plaintiff accepted. That position
paid plaintiff a base salary of $70,000 per year effective
Cct ober 15, 1998, with a guaranteed $10, 000 bonus for his first
year. However, on Septenber 25, 1998, plaintiff received a
retroactive nerit pay raise to $70,000 effective February 1
1998.

Thereafter, on February 1, 1999 plaintiff began his
responsibilities as Vice President of Affinity Services, the |ast
position he held at GV ACM On February 19, 1999, plaintiff
received a discretionary bonus of $8842. Plaintiff further
al l eges that plaintiff consistently received positive reports and
feedback, in addition to his salary increases and pronotions,

t hroughout hi s enpl oynent at GVACM

As Vice President of Affinity Services, plaintiff was
responsi ble for developing long termrelationships wwth |arge
corporations and organi zati ons on a national basis. These
rel ati onshi ps involved agreenents whereby the other conpany woul d
allow GVACM to market, or would market on GVACM s behal f, GVACM s
nortgage services to the conpany’ s custoners or enployees. In
return, GVACM woul d provi de the partner conpany’ s custoners or
enpl oyees with a special service or rate on its nortgage

products. Wen plaintiff first started as Vice President, he
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reported to Peter Connors, Vice President of Affinity Services.
Subsequently, on May 1, 1999, plaintiff began reporting to Terry
Gor bach, Senior Vice President of Affinity Services.

On June 28, 1999, Lopes was hired as Vice President of

Affinity Services,*

allegedly to performthe sane job functions
as plaintiff, as both were responsible for new business
devel opnent. Lopes was brought to GVAC by Ji m Ki nney, a person
GVACM hired as a diversity consultant. Before GVACM hired Lopes,
Lopes net with twel ve senior managers at GVACM but none of them
of fered Lopes a position. Utimtely, GVACM hired Lopes w t hout
consulting with the Affinity Departnent, and did not pay Lopes
out of the Affinity Departnment budget because there was allegedly
no noney in that budget. |Instead, Lopes’ salary canme out of the
budget of Ben Smth, the Vice President in charge of the Affinity
Servi ces departnent.

When hired as Vice President, Lopes’ salary was
$131, 000 per year, plus a $25,000 salary bonus. On the other
hand, M. Gorbach, a Senior Vice President in the Affinity
Servi ces Departnent, received an annual salary of $132, 000.
There is evidence that Lopes had substantial sal es experience at
high level positions wth several |arge financial institutions.

Additionally, inmmediately before comng to GVACM Lopes’ annual

!Def endant suggests that Lopes was hired as Vice
President of Affinity Markets, but plaintiff has offered evidence
that his and Lopes’ job title were the sane. Because this is a
summary judgnent notion, the Court accepts plaintiff’s evidence
on this matter.



conpensati on was about $135,000 and included a salary, stock
options, annual bonus and a country club nenbership. However,
Lopes had no background in the nortgage industry, and there is
evi dence that Lopes went on a vacation inmmedi ately after he was
hi red.

On July 15, 1999, Tait |earned through conversations
with M. Connors and Lopes that Lopes earned substantially nore
nmoney than Tait. Consequently, plaintiff called Julie Vesci in
t he defendant’s human resources departnent to conplain about the
di sparity between plaintiff’s and Lopes’ salary. On July 26,
1999, Ms. Vesci told plaintiff that Lopes and plaintiff had the
same job title, same job description and sane job
responsibilities.®? Additionally, M. Vesci allegedly told
plaintiff that there was no reason why Lopes shoul d have received
a higher salary than plaintiff, including the fact that the two
men had different prior work experience.

On August 3, 1999, plaintiff had a review neeting with
Terry CGorbach and M. Connors where the three revi enwed
plaintiff’s work for GWVACM At that neeting, plaintiff raised
the issue of the disparity between his salary and Lopes’ salary.
Later that nonth, plaintiff again raised the disparate salary

issue with other GVACM hi gh | evel enployees. One of those tines,

To the extent these statenents are offered w thout
proper foundation to prove the truth of the matters asserted
therein, said statenents are hearsay and the Court does not
consider themin arriving at its decision today. See Shelton v.
University of Medicine & Dentistry of New Jersey, 223 F.3d 220,
223 (3rd G r. 2000).




plaintiff met with Joe Kilmartin, a GVACM official, who told
plaintiff he would discuss the issue with Rick Gllespie, GVACM s
Seni or Vice President, Marketing and Conmuni cati on.

In md August 1999, Rick Gllespie (“Gllespie”)
assuned the responsibility of managing the Affinity G oup and
decided to substantially reduce its size and operations (the
“reorgani zation”). Mre specifically, Gllespie decided to limt
the group’s focus to servicing existing relationships, and to
cease the pursuit of new relationships, at |east tenporarily.

As part of the reorganization, four of the seven nenbers of the
Affinity group were laid off: plaintiff; Karen Daye, an African-
Anerican; Claire Mraglia, a Caucasian; and Terry CGorbach, a
Caucasion. Those retained were: Peter Connors, a Caucasion; Fern
Baker, a Caucasion, and Lopes. Defendant contends that he |aid
off Tait because Tait worked only on generating new

rel ationships. After he was laid off, plaintiff was not

replaced, and his work did not continue.

There is evidence that Lopes was retained even though
he had not “picked up” his E-mail for three weeks, had not
checked his voice mail, had not been on any presentations or
sales calls except for one on July 27, 1999, and had not
submtted any status reports on his activities.

Later, on February 11, 2000 Lopes was also laid off.
Def endant expl ains that Lopes was only retained at first because
of his financial services background. Wen originally retained,

GVACM gave Lopes the task of marketing a financial services
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product that GVACM had devel oped to |arge financial institutions.
When this arrangenent was unsuccessful, Lopes’ position was
el imnated, and Lopes was laid off.

After his lay off, plaintiff filed a Charge of
Discrimnation with the Equal Enpl oynent Qpportunity Conm ssion,
(“EEOC’), which determ ned that there was no probabl e cause to
support plaintiff’s discrimnation claim Now, plaintiff raises
two counts in his Conplaint: 1) defendant violated Title VII, 42
US C 8§ 2000, when it termnated his enploynent on the basis of
race; and 2) defendant violated the Pennsyl vania Human Rel ati ons
Act (“PHRA"), 43 PA. Cons. STAT. 88 951-63, when it termnated his
enpl oynent on the basis of race. Plaintiff’s Conplaint further
al l eges that defendant termnated plaintiff in retaliation for
exercising his rights. Defendant al so suggests in its notion
that plaintiff may advance a claimof discrimnatory pay agai nst
def endant .

1. DI SCUSSI ON

A Legal Standard
Summary judgnent is appropriate "if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party
is entitled to a judgnment as a matter of law" FeD.R CvVv.P
56(c) (1994). The party noving for sunmmary judgnment has the

initial burden of showing the basis for its notion. See Cel ot ex




Corp. v. Catrett, 477 U.S. 317, 323 (1986). Once the novant
adequately supports its notion pursuant to Rule 56(c), the burden
shifts to the nonnoving party to go beyond the nere pl eadi ngs and
present evidence through affidavits, depositions, or adm ssions
on file to show that there is a genuine issue for trial. See id.
at 324.

A genuine issue is one in which the evidence is such
that a reasonable jury could return a verdict for the nonnoving

party. See Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248

(1986). Wien deciding a notion for summary judgnent, a court
must draw all reasonable inferences in the |ight nost favorable

to the non-nmovant. See Big Apple BMN Inc. v. BMNWof N Am,

Inc., 974 F.2d 1358, 1363 (3rd G r. 1992).

Moreover, a court may not consider the credibility or
wei ght of the evidence in deciding a notion for sunmary | udgnent,
even if the quantity of the noving party's evidence far outwei ghs
that of its opponent. See id. Nonetheless, a party opposing
summary judgnent nust do nore than rest upon nere all egations,

general denials, or vague statenents. See Trap Rock Indus., Inc.

v. Local 825, 982 F.2d 884, 890 (3rd Gr. 1992).

B. Tait’'s Title VII and PHRA d ai ns

Under 42 U.S.C. Section 2000e-2, it is unlawful for an
enpl oyer “to fail or refuse to hire or to discharge any

i ndi vidual, or otherwi se to discrimnate against any individual



with respect to his conpensation, terns, conditions, or
privil eges of enploynent, because of such individual’'s race,

color, religion, sex, or national origin.” 42 U S.C 8 2000e-2

(West 1997). In a case such as this one where the evidence of
discrimnation is circunstantial, courts enploy the burden

shifting framework established in McDonnell Douglas Corp. V.

Geen, 411 U S 792 (1973). See ladimarco v. Runyon, 190 F. 3d

151, 157 (3rd Gir. 1999).3

Accordingly, if a plaintiff alleges race-based
enpl oynent discrimnation, the plaintiff nust first “present
sufficient evidence to allow a fact finder to conclude that the
enpl oyer is treating sone people |less favorably than others based
upon a trait that is protected under Title VII.” 1d. (applying

McDonnel I Douglas to a case involving a white plaintiff claimng

enpl oynent di scrimnation).
Once the plaintiff establishes a prima facie case, the
burden then shifts to the enployer to articulate sone |egitinmate,

nondi scrimnatory reason for its actions. See Jones v. School

Dist. of Philadel phia, 198 F.3d 403, 410 (3rd Cr. 1999). Wth

respect to this step, defendant’s burden is satisfied if it

explains what it has done or produces evidence of legitimte

Race discrimnation clainms brought under the PHRA
foll ow the same standards and net hods of anal ysis as those
brought under Title VII. See Bullock v. Children’s Hospital of
Phi | adel phia, 71 F. Supp.2d 482, 485 (E.D. Pa. 1999).
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nondi scrimnatory reasons for its actions. See Texas Dep't of

Community Affairs v. Burdine, 450 U. S. 248, 256 (1981). However,

“t he def endant need not persuade the court that it was actually
notivated by the proffered reasons.” 1d. at 254. Finally,
shoul d the defendant carry its burden, the plaintiff then nust
have an opportunity to prove by a preponderance of the evidence
that the legitimte reasons offered by the defendant were not its
true reasons, but were a pretext for discrimnation. See Jones,
198 F. 3d at 410.

1. Plaintiff's Discrimnatory Ternination C aim

In accordance with the McDonnell Douglas franmework just

descri bed, defendant argues that this Court should grant summary
j udgnent against plaintiff’s claimof discrimnatory term nation.
Def endant first asserts that plaintiff cannot establish a prim
facie case that he was term nated based upon his race. Although
it is aclose call, the Court cannot agree with defendant’s
contention here.

Wiile it is true that when GVACM |l aid off Tait it also
laid off Karen Daye, an African Anmerican, and that Lopes was
ultimately laid off too, plaintiff has presented evidence that he
had consistently received favorable work revi ews, pronotions,
rai ses and bonuses throughout his enpl oynent at GVACM
Additionally, plaintiff’s evidence suggests that Lopes was not

only hired because of his experience in the financial services



i ndustry, but al so because he could add diversity to GVACM

Thus, defendant clearly saw sone benefit to hiring and retaining
a diverse work force, a fact that suggests that when given the
choi ce between laying off plaintiff or Lopes, GVACM m ght have
retai ned Lopes because of his race.

Plaintiff has further presented evidence that both he
and Lopes had the sane job title, perforned the sanme job
functions, and that despite failing to pick up his E-mails for
t hree weeks, answering his voice mail, and not naking sal es
presentations or submtting status reports, GVACM retai ned Lopes,
but laid off Tait. In light of plaintiff’s record at GVACM of
bonuses, pronotions, raises, and favorable reviews, these facts
suggest that defendant retai ned Lopes because of his race, and
not because of his performance. Therefore, this Court cannot
conclude that Tait has failed to present sufficient evidence to
allow a fact finder to conclude that GV ACM treated Tait |ess
favorably than Lopes based upon Tait’s race.

Def endant next argues that even if plaintiff can
present a prima facie case of discrimnatory term nation, that
there is no evidence that GVACM s reason for laying off plaintiff
is pretextual. Here, defendant contends that it term nated
plaintiff as part of a reorganization effort within the Affinity
Group. Mre specifically, GVACM decided to limt the Affinity

Goup’s focus to servicing existing relationships, and to cease
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the pursuit of new relationships, at |east tenporarily.
Def endant further explains that it laid off Tait because Tait
wor ked only on generating new rel ati onshi ps, and retained Lopes
because of Lopes’ background in the financial services industry,
and GVACM s intention to use Lopes to market a financial services
product it created.

To prove that GVWCM s proffered reason is pretextual,
the plaintiff’s evidence rebutting the enployer’s proffered
| egitimate reasons nust allow a factfinder reasonably to infer
that each of the enployer’s proffered nondiscrimnatory reasons

was either a post hoc fabrication or otherw se did not

actually notivate the enploynent action.” ladimarco, 190 F.3d at

166 (quoting Fuentes v. Perskie, 32 F.3d 759, 764 (3rd Gr.

1994). To do so, Tait nust denonstrate that defendants proffered
reasons are so weak, inplausible, inconsistent, incoherent or
contradictory, that a reasonable factfinder could not rationally

find them credible. See Fuentes 32 F.3d at 765.

Al t hough plaintiff makes several disjointed argunents
to suggest that defendant’s reason for termnating plaintiff was
pretextual, the thrust of his position is that Tait had
substanti al experience at GVWCM had experience with existing
clients, and that given Lopes’ |ack of experience in the nortgage
i ndustry and unproven record at GVACM it nmade little sense for
GWCMto lay off Tait and retain Lopes.

However, Tait cannot sinply show that GVACM s deci sion
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to retain Lopes, but lay off plaintiff, was wong or m staken,
since the factual dispute at issue is whether discrimnatory
animus notivated the enpl oyer, not whether the enployer is w se,

shrewd, prudent, or conpetent. See Keller v. Oix Credit

Al liance, Inc., 130 F.3d 1101, 1108-09 (3rd G r. 1997). That

def endant retai ned Lopes because of his background in the
financial services industry, and laid off Tait as part of a

| arger reorgani zation is undi sputed. Additionally, the Court
finds that plaintiff has failed to denonstrate that defendant’s
proffered reason |lacks credibility. Defendant’s explanation is
especially credi bl e because after Tait was laid off, he was not
repl aced, and his work did not continue. Moreover, Lopes was
ultimately laid off too once his new marketing arrangenent wth
GVACM proved unsuccessful. Consequently, the Court wll grant
defendant’s Motion for Sunmary Judgnent on plaintiff’s claimof
discrimnatory term nation.

2. Plaintiff's aimof Retaliatory Term nation

For a plaintiff to establish a prim facie case of
retaliation: he nust show that: (1) he was engaged in protected
activity; (2) he was discharged subsequent to or
cont enporaneously wth such activity; and (3) there is a causal
link between the protected activity and the di scharge. See

Wodson v. Scott Paper Co., 109 F.3d 913, 920 (3rd Gr. 1997).°

“Clains of retaliation under the PHRA follow t he sane
standards and net hod of analysis as those nmade under Title VII.
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Once plaintiff establishes a prima facie case of retaliation, the

Court’s anal ysis proceeds under the MDonnell Douglas framework

di scussed above. See id. at n. 2.

For purposes of its notion, defendant concedes that
plaintiff could prove the first two elenents of his prim facie
case. However, defendant argues that plaintiff cannot establish
a causal connection between his termnation and his conplaints
regardi ng the wage disparity between his salary and Lopes’
conpensati on.

Al t hough there is evidence that Rick Gllespie, the
deci si on maker who had recently taken over responsibility for the
Affinity Goup, did not know of plaintiff’s conplaints regarding
the wage disparity, this evidence nust be considered in |ight of
the fact that plaintiff conplained to five people within the
conpany about the discrimnation plaintiff allegedly faced.
| ndeed, one of those people, Joe Kilmartin, even told plaintiff
that he would discuss plaintiff’s conplaintis wwth G|l espie.
Whet her or not Rick Gllespie really did not know of plaintiff’s
conplaint is an issue of fact for a jury to consider. Moreover,
that plaintiff was termnated only days after plaintiff
conplained to M. Connors and M. Gorbach about the wage
di sparity issue can give rise to an inference of causation

sufficient to satisfy plaintiff’s burden. See Jalil v. Avdel

See Whodson, 109 F. 3d at 919-20.
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Corp., 873 F.2d 701, 708 (3rd G r. 1989); see also Kachmar v.

SunGard Data Systens, Inc., 109 F. 3d 173, 177 (3rd Cr. 1997).

Thus, the Court concludes that plaintiff can make out a prinma
facie case of retaliatory term nation

Def endant next argues that even if plaintiff can
establish a prima facie case of retaliatory term nation,
plaintiff cannot denonstrate that defendant’s proffered
justification was pretextual. Here again, the Court acknow edges
that defendant’s proffered reason for termnating plaintiff
appears credi ble because after Tait was laid off, he was not
replaced, and his work did not continue.

However, plaintiff’s evidence of retaliatory discharge
is far stronger than his evidence of discrimnatory termnation.
Its strength makes defendant’s proffered reason | ess believabl e
than it was in the context of plaintiff’s discrimnatory
termnation claim Additionally, even though Tait was not
replaced, nor did his work continue, it remains possible that
Tait was |aid off because of his conplaints. Presumably, the
enpl oyees in the Affinity G oup who GVACM di d retain, even
tenporarily, did not nmake sim |l ar disparate wage conpl aints.
| ndeed, when setting forth its proffered reason for term nating
plaintiff, defendant fails to account for its retention of Peter
Connors and Fern Baker. Accordingly, the Court will not grant
defendant’s Motion for Sunmary Judgment on plaintiff retaliatory

di scharge claim
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3. Di scrim natory Pay

Final |y, defendant suggests that plaintiff raises a
claimof discrimnatory pay and then noves for summary judgnent
on that claim However, upon a review of plaintiff’s response to
defendant’s notion, and plaintiff’s Conplaint, it does not appear
that plaintiff makes such a claim Thus, because plaintiff does
not raise a claimfor discrimnatory pay, the Court wll not rule
on whet her sunmary judgnent is proper on that claim

For the foregoing reasons, the Court will grant
defendant’s Motion for Sunmary Judgnent in part, and deny it in

part.

Cl arence C. Newconer, S.J.
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